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RURAL WIRELESS ASSOCIATION

February 12, 2018
Via ECFS

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street, SW

Washington, DC 20554

RE: NOTICE OF EXPARTE
WT Docket No. 10-208: Universal Service Reform — Mobility Fund
WC Docket No. 10-90: Connect America Fund

Dear Ms. Dortch,

On February 8, 2018, the undersigned, along with Robert Silverman, Counsel to the Rural
Wireless Association (RWA); Mark McCallum, CEO, National Association of Surety Bond
Producers, Inc. (NASBP); Lawrence LeClair, Director of Government Relations, NASBP;
Martha Perkins, General Counsel, NASBP; and Robert Duke, General Counsel, The Surety &
Fidelity Association of America met with staff from the Rural Broadband Auctions Taskforce,
the General Counsel’s office, the Wireless Telecommunications Bureau, and Wireline
Competition Bureau listed in Appendix A.

Like other parties in this proceeding, RWA appreciates the Commission’s effort to broaden the
range of options Mobility Fund Phase 1l (MF-II) auction participants have in meeting its letter of
credit (“LOC”) requirements, by expanding the number of financial institutions that can furnish a
LOC.! Further, RWA welcomes the Commission’s plan to permit a MF-II recipient to reduce the
value of an LOC to 60 percent of the total support already disbursed plus the amount of support
that will be disbursed in the coming year once it has been verified that the MF-I1I recipient has
met the 80 percent service milestone for the area(s) covered by the LOC.?

Despite these changes, however, RWA and its members remain concerned that obtaining the
necessary LOCs will be a burdensome and costly process for small and rural carriers, and will tie
up funds for 3-7 years. These are funds that could be put toward additional wireless broadband
deployment. As RWA has previously noted, some of its members are still carrying LOCs from

! In the Matter of Connect America Fund; Universal Service Reform — Mobility Fund, Report
and Order and Further Notice of Proposed Rulemaking, WC Docket No. 10-90, WT Docket No.
10-208, FCC 17-11, at 111 174-180 (rel. Mar. 7, 2017).

2 In the Matter of Connect America Fund; Universal Service Reform — Mobility Fund, DRAFT
Second Order on Reconsideration, WC Docket No. 10-90, WT Docket No. 10-208, at { 5.



https://apps.fcc.gov/edocs_public/attachmatch/FCC-17-11A1.pdf
https://apps.fcc.gov/edocs_public/attachmatch/FCC-17-11A1.pdf
https://transition.fcc.gov/Daily_Releases/Daily_Business/2018/db0201/DOC-348986A1.pdf
https://transition.fcc.gov/Daily_Releases/Daily_Business/2018/db0201/DOC-348986A1.pdf

Mobility Fund Phase | at a cost of $500 a day in bank fees on top of keeping much needed
capital tied up in the LOC. This is money that could instead be used for building out LTE .

Meeting participants met with staff to explore the possibility of utilizing surety bonds as an
alternative to letters of credit and revising the nature and scope of the secured obligation to make
the financial security more widely available to small businesses. Surety bonds offer additional
prequalification screening benefits and, in many cases, could be less costly to applicants.
Explanatory handouts discussing the differences between surety bonds and letters of credit are
included in this filing as Appendices B and C.

Pursuant to Section 1.1206 of the FCC’s Rules,? this ex parte is being filed electronically with
the Office of the Secretary.

Respectfully submitted,

/sl Erin P. Fitzgerald

Erin P. Fitzgerald, Regulatory Counsel
5185 MacArthur Blvd., NW, Suite 729
Washington, DC 20016

(202) 857-4428
legal@ruralwireless.org

847 C.F.R. § 1.1206.


mailto:legal@ruralwireless.org

Valerie Barrish
Gary Michaels
Margaret Wiener
Audra Hale-Maddox
Rita Cookmeyer
Kelly Quinn

Martha Stancill
Karen Sprung

Alexander Minard
Heidi Lankau

Chelsea Fallon
Michael Janson
Kirk Burgee
Nathan Eagan

Neil Dellar

WTB
WTB
WTB
WTB
WTB
WTB
WTB
WTB

WCB
wWCB

RBATF/WCB
RBATF/WTB
RBATF/WCB
RBATF/WCB

0OGC

APPENDIX A



APPENDIX B



SIO

Surely Information Office (S10)

1828 L Street NW, Suite 720
Washington, DC 20036-5104
(202) 686-7463
(202) 686-3656 Fax
WWW.5i0.0r(
sio@sio.org

The Surety Information Office (S1Q) is the information
source on contract surety bonds in public and private
construction. SIO offers complimentary brochures and
CDs and can provide speakers, write articles, and answer
questions on contract surety bonds. SIO is supported

by The Surety & Fidelity Association of America (SFAA)
and the National Association of Surety Bond Producers
(NASBP). All materials may be accessed at www.sio.org.

A

The Surely & Fidelity Association of America (SFAA)

1101 Connecticut Avenue NW e Suite 800 » Washington, DC 20036
(202) 463-0600 * (202) 463-0606 Fax
www.surety.org * information@surety.org

The Surety & Fidelity Association of America (SFAA) is a District of
Columbia non-profit corporation whose members are engaged
in the business of suretyship worldwide. Member companies
collectively write the majority of surety and fidelity bonds in the
United States. SFAA is licensed as a rating or advisory organi-
zation in all states, as well as in the District of Columbia and
Puerto Rico, and it has been designated by state insurance
departments as a statistical agent for the reporting of fidelity
and surety experience. SFAA represents its member companies
in matters of common interest before various federal, state, and
local government agencies.

National Associalion ol Surety Bond Producers (NASBP)

1828 L Street NW = Suite 720 » Washington, DC 20036-5104
(202) 686-3700 = (202) 686-3656 Fax
www.nasbp.org * info@nasbp.org

The National Association of Surety Bond Producers (NASBP)

is the international organization of professional surety bond
producers and brokers. NASBP represents more than 5,000 per-
sonnel who specialize in surety bonding; provide performance
and payment bonds for the construction industry; and issue
other types of surety bonds, such as license and permit bonds,
for guaranteeing performance. NASBP's mission is to strengthen
professionalism, expertise, and innovation in surety and to
advocate its use worldwide.

©2008 Surety Information Office
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BORROWING CAPACITY HOW TO OBTAIN

Surety Bonds Surety Bonds
Performance and payment bonds are usually - The contractor obtains the bond through a surety
issued on an unsecured basis and are usually pro- bond producer. A list of surety bond producers is
vided on the construction company’s financial available through the National Association of Surety
strength, experience, and corporate and per- Bond Producers (NASBP) at www.nasbp.org.

sonal indemnity. The issuance of bonds does not
diminish the contractor’s borrowing capacity
and may be viewed as a credit enhancement.

Bank Letters of Credit

The contractor obtains the LOC through a banking
or lending institution.

Bank Letters of Credit
Specific liquid assets are pledged to secure bank
LOCs. Bank LOCs diminish the contractor’s line COST
of credit and appear on the contractor’s financial
statement as a contingent liability. The contrac- Surety Bonds
tor’s cash flow in funding initial stages of con- Generally 0.5% to 2% of contract price. Bond is
struction and retention amounts throughout a project specific, covers duration of contract.

contract term can be adversely affected. Included in contractor's bid price. <

DURATION




DEFINITIONS

Surety Bonds
A three-party agreement among the surety,
the obligee (the project owner), and the principal
bank letters of credit to provide (the contractor).

onstruction project owners may use

A performance bond protects the owner from
non-performance and financial exposures
should the contractor default.

financial protection in the event of

contractor default. However, completion of
A payment bond, aka labor and material bond,

the construction project is the primary goal, protects certain subcontractors, laborers, and
material suppliers against non-payment by

and a letter of credit offers no such assurance. e conbractor:

When it comes to limiting exposure to the Bank Letters of Credit

A bank letter of credit (LOC) is a cash guarantee

inherent risks of construction, choosing the
to the owner, who can call on the LOC

best form of risk management can make a on demand. The LOC converts to a payment
to the owner and an interest-bearing loan for
big difference. the contractor.

The performance of the contract has no bearing

Bank letters of credit and contract surety on the bank's obligation to pay on the LOC

bonds provide similar financial protection.

> A ] N r I
However, contract surety bonds have an edge PREQUALIFICATION
when compared to bank letters of credit and Surety Bonds
A surety company and producer assess the con-
their effect on borrowing capacity, duration, tractor’s business operations, financial resources,

experience, organization, existing workload and
its profitability, and management capability to
prequalification. verify the contractor is capable of performing
the contract. The purpose is to avoid default.

coverage, cost, and claims and contractor

Bank Letters of Credit

The banker examines the quality and liquidity of
the collateral in case there is a demand on the
letter of credit. If the banker is satisfied that the
contractor can reimburse the bank if demand
is made upon the LOC, there is no further
prequalification.

WA SI0.0rg
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COVERAGE

Surety Bonds
Performance bond - 100% of the contract amount
for project completion.
Payment bond - 100% of contract amount protects
certain subcontractors, laborers, and materials suppli-
ers and protects owner against liens.
At least 10% coverage for maintenance of defects the
first year after completion.

Bank Letters of Credit
The LOC may be obtained for any percentage of the
contract, but 5% to 10% is typical.
No protectlon/guarantee that subcontractors labor-
ers, and materi
contractor def

CLAIMS

Surety Bonds

If the owner declares the contractor in default,
the surety investigates.

If the contractor defaults, the surety’s options
are to:
Finance the original contractor or provide
support;
Takeover responsibility for completion (up to
penal sum of bond);

Tender a new contractor; or
Pay the penal sum of the bond.

With payment bonds, the surety pays the right-
ful claims of certain subcontractors, laborers, and
suppliers up to the penal sum of the bond.

Bank Letters of Credit

the holder if made prior to the expiration date.

There is no cgmpletion clause in an LOC. The

determine the validity of

subcontractors, laborers, and materials
jh money from the
the owner has

WRIA 510, 0rg
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Surety Bonds Versus Bank Letters of Credit
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Surety Bonds Versus
Bank Letters of Credit

Definitions

Surety Bonds

« A three-party agreement among the
surety, the obligee (the project owner),
and the principal (the contractor).

« A performance bond protects the owner
from non-performance and financial
exposures should the contractor default.

« A payment bond, aka labor and material
bond, protects certain subcontractors,
laborers, and material suppliers
against nonpayment by the
contractor.

Bank Letters of Credit

e A bank letter of credit (LOC) is a cash
guarantee to the owner, who can call
on the LOC on demand. The LOC converts
to a payment to the owner and an
interest-bearing loan for the contractor.

« The performance of the contract has no
bearing on the bank’s obligation to pay
on the letter of credit.

Prequalification

Surety Bonds

e A surety company and producer assess
the contractor’s business operations,
financial resources, experience,
organization, existing workload and its
profitability, and management capability
to verify the contractor is capable of
performing the contract. The purpose
is to avoid default.

Bank Letters of Credit

e« The banker examines the quality and
liquidity of the collateral in case there is a
demand on the letter of credit. If the
banker is satisfied that the contractor
can reimburse the bank if demand is
made upon the LOC, there is no further
prequalification.

Borrowing Capacity

Surety Bonds

« Performance and payment bonds are
usually issued on an unsecured basis and
are usually provided on the construction
company’s financial strength, experience,
and corporate and personal indemnity.
The issuance of bonds does not
diminish the contractor’s borrowing
capacity and may be viewed as a credit
enhancement.

Bank Letters of Credit

« Specific liquid assets are pledged to
secure bank LOCs. Bank LOCs diminish
the contractor’s line of credit and appear
on the contractor’s financial statement as
a contingent liability. The contractor’s
cash flow in funding initial stages of
construction and retention amounts
throughout a contract term can be
adversely affected.

Duration

Surety Bonds

e Surety bonds remain in force for the
duration of the contract plus a

http://www.sio.org/HTML/SBvsLOC.html

Bank Letters of Credit

« An LOC is usually date specific,
generally for one year. LOCs may contain

3/6/2009




Surety Bonds Versus Bank Letters of Credit

maintenance period, subject to the terms
and conditions of the bond, the contract
documents, and underlying statutes.

Page 2 of 3

“evergreen” clauses for automatic
renewal, with related fees.

How To Obtain

Surety Bonds

« The contractor obtains the bond
through a surety bond producer. A list
of surety bond producers is available
through the National Association of
Surety Bond Producers (NASBP) at
www.nasbp.org.

Bank Letters of Credit

 The contractor obtains the LOC
through a banking or lending institution.

Cost

Surety Bonds

e Generally 0.5%b to 2% of contract
price. Bond is project specific, covers
duration of contract.

« Included in contractor’s bid price.

Bank Letters of Credit

e Cost is generally 1% of the contract
amount covered by LOC - e.g. if LOC
covers 10% of contract, Cost = 1% x
(10% x Contract Amount) x years of
contract.

¢ Included in contractor’s bid price.

Coverage

Surety Bonds

e Performance bond - 100%6 of the
contract amount for project completion.

¢ Payment bond - 100%6 of contract
amount protects certain subcontractors,
laborers, and materials suppliers and
protects owner against liens.

e At least 10% coverage for maintenance of
defects the first year after completion.

Bank Letters of Credit

¢ The LOC may be obtained for any
percentage of the contract, but 5% to
10%b is typical.

« No protection/guarantee that
subcontractors, laborers, and materials
suppliers will be paid in the event of
contractor default. They may file liens on
the project.

Claims

Surety Bonds

e If the owner declares the contractor in
default, the surety investigates.

« If the contractor defaults, the surety’s
options are to:

« Finance the original
contractor or provide support;

« Takeover responsibility for
completion (up to penal sum
of bond);

http://www.sio.org/HTML/SBvsLOC.html

Bank Letters of Credit

e The bank will pay on an LOC upon
demand of the holder if made prior to
the expiration date.

e« There is no completion clause in an
LOC. The task of administering
completion of the contract is left to the
owner.

e The owner must determine the
validity of claims by subcontractors,

3/6/2009




Surety Bonds Versus Bank Letters of Credit

« Tender a new contractor; or
« Pay the penal sum of the
bond.

« With payment bonds, the surety pays
the rightful claims of certain
subcontractors, laborers, and suppliers up
to the penal sum of the bond.

Page 3 of 3

laborers, and materials suppliers. If there
is not enough money from the LOC to pay
all of the claims, then the owner has to
decide which claims will be paid and
which will be rejected.
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For more information about
surety bonding, please contact the:

Surety Information Office
1828 L St. NW, Suite 720
Washington, DC 20036-5104
(202) 686-7463 | Fax (202) 686-3656
www.sio.org | sio@sio.org

The Surety Information Office (SI10) is the information
source on contract surety bonds in public and private
construction. SI0 offers complimentary brochures and
CDs and can provide speakers, write articles, and answer
questions on contract surety bonds. SIO is supported by
The Surety & Fidelity Association of America (SFAA) and
the National Association of Surety Bond Producers
(NASBP). All materials may be accessed at www.sio.org.

v

The Surety & Fidelity
Association of America
1101 Connecticut Avenue, NW, Suite 800
Washington, DC 20036
(202) 463-0600 | Fax (202) 463-0606
www.surety.org | information@surety.org

The Surety & Fidelity Association of America
(SFAA) is a District of Columbia non-profit
corporation whose members are engaged in the
business of suretyship worldwide. Member
companies collectively write the majority of
surety and fidelity bonds in the United States.
SFAA is licensed as a rating or advisory
organization in all states, as well as in the
District of Columbia and Puerto Rico, and it has
been designated by state insurance
departments as a statistical agent for the
reporting of fidelity and surety experience. SFAA
represents its member companies in matters of
common interest before various federal, state,
and local government agencies.

http://www.sio.org/HTML/SBvsLOC.html

®

National Association
of Surety Bond Producers
1828 L St. NW, Suite 720
Washington, DC 20036-5104
(202) 686-3700 | Fax (202) 686-3656
www.nasbp.org | info@nasbp.org

The National Association of Surety Bond
Producers (NASBP) is the international
organization of professional surety bond
producers and brokers. NASBP represents more
than 5,000 personnel who specialize in surety
bonding; provide performance and payment
bonds for the construction industry; and issue
other types of surety bonds, such as license and
permit bonds, for guaranteeing performance.
NASBP’s mission is to strengthen
professionalism, expertise, and innovation in
surety and to advocate its use worldwide.
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